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Title.

:PrMmble.

------------_...._..__. __._._---------

AN ACT to confer on Highway Boards constituted under
Provincial Laws certain Powers which cannot be
conferred by Provincial Legislatures and for other
Purposes. [16th November 1871.J

WHEREAS by the nineteenth section of the Constitution Act it is
enacted that it shall not be lawful for the Superintendent and
Provincial Council of any Province to make or ordain any Law

or Ordinance amongst others for the following purposes that is to say-
(1.) The establishment or abolition of any Court of Judicature

of civil or criminal jurisdiction except Courts for trying
and punishing such offences as by the law of New Zealand
are or may be punishable in a sunlmary way or altering
the constitution jurisdiction or practice of any such Court
except as aforesaid.

(2.) Altering in any way the crinlinal law of New Zealand
except so far as relates to the trial and punishment of such
offences as are now' or luay be by the criminal la'w of New
Zealand punishable in a sUlllmary way as aforesaid.

(3.) .A..ffecting lands of the Crown or lands to which the title of
the Aboriginal Native owners has never been extinguished.

And whereas by "The Provincial Councils Powers Act 1856" it is
enacted that it shall be lawful for the Superintendent and Provincial
Council of any Province in New Zealand to luake or ordain
Laws or Ordinances for altering the civil jurisdiction of any Court
of sumnlary procedure having jurisdiction in such Province in all
suits or proceedings where the debt or daluage clainled shall not
exceed twenty pounds and that the Superintendent and Provincial
Council of any Province in New Zealand shall have power by any ~I\..cts

or Ordinances to enact that certain acts or omissions contrary to the
provisions of such Acts or Ordinances shall be offences within the
Province to which such ...t\.ct or Ordinance shall relate punishable
summarily or otherwise as luay thereby be directed Provided always
that no felony shall be thereby created nor any punishnlent or penalty
attached to any such act or oluission which shall exceed six nlonths'
imprisonluent with hard labour or one hundred pounds sterling in
amount for anyone offence:

And "whereas under divers Provincial laws now in force IIighway
Boards and other bodies have been constituted in var.ious parts of the
Colony for the purpose of constructing and Inaintaining roads and
for other similar public purposes and by such laws the bodies so con­
stituted are generally authorized to make and levy rates on land and
the 01vners and occupiers thereof:

And whereas by reason of the restrictions contained in the said
nineteenth section of the Constitution A_ct Provincial Legislatures are
unable to provide that persons aggrieved in or by the making of rates
shall have a right of appeal to the Courts established in the Colony or
to establish a Court for the hearing of such appeal:

And whereas it is expedient that provision should be made
whereby persons aggrieved as aforesaid luay in certain cases have
an appeal:

And whereas doubts have l)een raised whether it is competent for
such Legislatures to provide that rates Inay be imposed on lands sold
by the Crown but of which no grant has been made or on lands leased
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by or occupied under license from the Crown or on the occupiers
or owners of lands so sold leased or occupied and it is expedient
that power should be given to impose rates on such lands and the
occupiers and owners thereof in some cases :

And whereas it is also expedient to enable such Boards or
other bodies as aforesaid to make by-laws for certain purposes and
by such by-laws to provide for the imposition of a penalty for the
breach thereof and to enable such Boards or other bodies to take land
compulsorily for certain purposes without first obtaining a special Act
or Ordinance :

And whereas it is expedient that certain other provisions relating
to such Boards and other bodies should be made by Act of the General
Assembly:

BE 11' THEREFORE ENACTED by the General Assembly of New
Zealand in Parliament assembled and by the authority of the same
as follows :-

1. The Short Title of this Act shall be "The Highway Boards Short Title.

Empowering Act 1871." It is divided into Parts as follows :­
P AR'f I.-Preliminary.
PART II.-Rating Occupants of Crown and Native Lands.
PART III.--Appeals from Rates. Recovery of Rate.
PART IV.-By-laws.
PART V.-Main R,oads.
PART VI.-Trial of Validity of Elections.
PART VII.-Power to take Lands for Perlnanent Works.

PART I.
PRELIMINARY.

2. Save where there is sOluething in the context repugnant
thereto or inconsistent therewith the following words and expressions
shall mean and include the matters following :-

The words" Highway District" shall luean any Highway Dis­
trict Road District or other district howsoever denolninated
heretofore or hereafter to be constituted by or under any
Provincial ~~ct heretofore or hereafter to be passed and
providing for the construction Inaintenance or repair of
highways.

The words" governing body" shall luean the Council Board
Trustees or the persons or body as the case may be having
the management control or care of the highways in any
I-ligh,vay District.

Every act -which the Superintendent is hereby authorized or
required to perform he shall perform solely in accordance
with the advice of his Executive Council for the time being
if any and such advice shall be recorded on the minutes of
the Council.

3. The Superintendent of any Province upon the recolnmenda­
tion of the Provincial Councilluay frOIU thue to thue by Proclalnation
declare that any or all of the Parts of this Act nU-lnbered two three
four five six and seven shall extend and apply to any Highway
District constituted or to be constituted by or under any Provincial
Act heretofore or hereafter to be passed or to the inhabitants rate­
payers or governing body of any such district as the case -may require
and upon such day as shall be fixed in and by any such Proclamation
the part or parts therein specified shall be in force in and as to such
I-lighway District or vvith regard to the inhabita,nts ratepayers or
governing body of such district as the case Inay require.

Interpretation.

All or any parts of
Act may be extended
to HiginYay District.
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Act not to apply to
Westland.

Crown and Native
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Lessee of Crown
Lands for pastoral
purposes to be
assessed at one-third
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Appeal against rates
for certain causes to
Resident Magistrate's
Court or Pettv
Sessions. •

4. This Act shall not apply to the County of Westland nor to
any borough constituted under" The Municipal Corporations Act
1867" nor to any borough to which parts of the said last-mentioned
Act Inay by law be applied.

PART II.
RATING OCCUPAN'l.'S OF CROWN AND NA'l.'IVE LANDS.

5. Within any Highway District in which this Part is in force in
addition to any other land liable to be rated therein the land herein­
after specified"' shall be rateable property and the same and the owners
and occupiers thereof in respect thereof shall be liable to be rated by
the governing body of such district in the same manner and in like
proportion as other land within such district and the owners and
occupiers thereof is or are liable to be rated that is to say-

(1.) All Waste Lands of the Crown or other Crown Lands sold
or granted or contracted to be sold or granted.

(2.) All Waste Lands of the Crown or other Crown Lands leased
or occupied under license or other lawful authority other­
wise than for mining for gold except such as shall be
occupied or used for public purposes or by the Crown or
Government of the Oolony or of the Province in which the
land is.

(3.) All lands in respect of vvhich a certificate of title has been
issued under "rrhe Native Lands Act 1865" if in the
occupation of any other than an Aboriginal Native.

(4.) All lands over which the Native title has not been extin­
guished if in the occupation of any other than an Aboriginal
Native.

Every person occupying any Waste Lands of the ·Crown or other
Orown Lands for pastoral purposes only except in the case of lands
held under lease the holders of which have the power of purchase or
the right of preventing the lands being offered for sale shall be rated
in respect of the saIne in proportion of one-half part only of the
annual value of the same for pastoral purposes including all inlprove­
ments thereon Notwithstanding any provision in the Provincial Act
under which the governing body of the district is authorized to levy
rates on the owners of lands within the district in default of the
occupier or otherwise the Crown shall not be rated to or be liable to
pay any rate.

PART III.
APPEALS AGAIKST RATES: RECOVERY OF HATJ~.

6. If any person think himself aggrieved on the ground of unfair­
ness or incorrectness in the valuation or in the estimation of acreage or
measurmnent of any rateable property included in any rate Inade by
the governing body of any district in which this Part of this A.ct is in
force or to which it has been extended or in the anlount assessed on such
property he may at any tirne within one nlonth after such rate is made
appeal to the Resident Magistrate's Court or Court of Petty Sessions
holden nearest to such rateable property but no such appeal shall be
entertained by such Court unless seven days' notice in writing of such
appeal be. given by the aggrieved party to such governing body and at
the sitting of the Court for which such notice is given or any adjourn­
ment thereof the Resident l\1agistrate and J nstices there present shall
hear and determine all nlutters of cOll1plaint on the ground of unfair­
ness or incorrectness in the valuation or estinlation o~ the acreage or
measurement of such rateable property or in the amount assessed.
thereon of which notice has been given but no other objection and
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their decision shall be final but such Resident Magistrate and Justices
shall not have power to quash or set aside any rate: Provided that
nothing herein contained shall authorize the levying after the thirtieth
of June next of any rate exceeding the equivalent of any rate of five
per centum upon· the annual value of any property or one penny
in the pound on its value for sale and any such rate imposing a
contribution upon any property in excess of such amount shall upon
appeal be reduced to such equivalent and that not more than one such
maximum rate or sInaller rates collectively amounting to a similar
sum shall be levied in one year.

7. If any person think himself aggrieved for any cause of grievance Appeal for other

not cOg'nizable under the last section by any rate made by the bO'overn- causes to District
'-J Court or Supreme

ing body of any district within which this Part of this Act is in force Court.

or to which it has been extended or by any matters included in or
omitted from such rate he may at any time within one month after the
same is made give notice of his intention to appeal to the next sitting
of the District Court for the district in which the property is wholly or
partly situate holden not less than fourteen clear days after such notice
but if such property is not wholly or partly within any district over
which a District Court has jurisdiction the last-mentioned appeal shall
be to the next sitting of the Supreme Court appointed for such appeals
sitting in the Judicial District within which the property is vvholly
or partly situate and shall be to such Supreme Court at a sitting
thereof specially appointed by the Court for appeals hereunder and if
sittings of the Supreme Court be usually holden at more places than
one in such Judicial District the appeal shall be to the Court holden at
that place ·which is nearest to the rateable or rated property Provided
no such appeal shall be entertained at such Court unless seven clear
days' notice in writing of such appeal stating the nature of the grounds
thereof be given by the aggrieved party to the governing body of such
district Provided also that no such notice of appeal shall prevent the
recovery of any such rate.

8. rrhe District Court or Suprelne Court as the case luay be shall Arpeal. to be deter­

hear a~d detel'nline the. appeal in a ~ulu~ary way at tl~e sitt~ng tl~er.eof ~~;e~n~lt~ ~~::_ry
for whIch any such notice of appeal IS gIven or at the follOWIng SIttIng elusive.

when the Court thinks fit to adjourn the appeal to the following sitting
and the decision of the Court shall be final and conclusive on all
parties.

9. Upon any such appeals as aforesaid where there shall appear Courts to have power

to be just cause for giving' relief the Resident Magistrate's Court or to amend rates.

Court of Petty Sessions and the District Court and Supreme Court
respectively shall have the power to anlend the rate in respect of which
the appeal is made by altering the sum at or upon which any person
is rated therein and the said Resident l\tlagistrate's Court District
Court and Supreme Court respectively shall have similar power
by inserting therein or striking out therefrom the name of any
person or in any other manner which such Courts respectively shall
think necessary for giving relief and without quashing or wholly
setting aside such rate Provided always that if any District Court
or the Suprenle Court shall be of opinion that it is necessary for the
purpose of giving relief to the person appealing that the rate should
be wholly quashed then such District Court or Suprelue Court as the
case luay be may quash the same Provided also that if such District
Court or Supreme Court shall quash such rate then notwithstanding>
the quashing of such rate an sums of money charged by such rate on
any person charged by such rate may if such Court so order be levied
by such means and in the same manner as if no appeal had been made
against such rate and the money which any persons charged on such
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rate pays or which is recovered froin him shall be taken as a paYluent
on account of the next effective rate made on him.

10. It shall be lavvful for the Resident Magistrate's Court and
Court of Petty Sessions and for the District Court and Supreme Court
respectively upon any such appeal as aforesaid to order and award to
the party for vvhom such appeal shall be deter111ined or upon proof
there to be made of notice of any appeal having been given under the
provisions hereinbefore contained where the person giving such notice
has not afterwards prosecuted such appeal to order and award to the
person to whom such notice shall appear to have been given such costs
and charges as by the Court in its discretion shall be thoughtreasonable
and just to be paid respectively by the party against WhOlll such appeal
shall be determined or by the party so giving notice and not prosecuting
as the case may be and all such costs and charges may be recovered by
the like means and in like manner respectively as any costs awarded by
such Court respectively in cases of appeal may lawfully be recovered
Provided that no such Resident Magistrate's Court or Court of Petty
Sessions shall order or award any costs to be paid to any person having
appealed to it as aforesaid in any case in vvhich the sum at or upon
vvhich such person was rated shall have been b~T such Court reduced
by an ~llnount less than one-fifth thereof.

"' II. No order of the said Resident Magistrate's Court or Court of
Petty Sessions or of any such District Court upon any such appeal
shall be removed by certiorari or otherwise into the Suprmne Court.

12. Upon any suit for the recovery of any rate fron1. any person
the invaliditv or badness of the rate as a whole shall not avail to
prevent such"'recovery.

RECOVERY OF RATE.

13. In any proceeding to levy and recover or consequent on t~le

levying or recovering of any rate Inade by the governing body of any
district ·within whieh this Part of this Act is in force or to which
it has been extended the books of rates of the governing body and all
ontries purporting to be made therein in the lTIanner directed by the
Provincial .Act under which the rate is nlade shall by the production
thereof alone under the hand of the Chairnlan or Clerk of the
governing hody be evidence of such rate and of the contents thereof.

14. In addition and without prejudice to any other nlode of
recovery of any rates ll1ade the governing body of any district within
which this Part of this Act is in force or to which it has heen extended
if·any person quit or be about to quit any house or rateable property
before he have paid any such rates as aforesaid and then payable by
hilTI in respect thereof and do not pay the san10 to the governing hody
or their collector 011 dmuand any .Jllstice may on the c0111plaint of the
o'overnin o' bodv or any such collector as aforesaid or anv other officerb b ~ v

of the governing body and upon such proof as shall appear satisfactory
to such J ustice e~r: parte or otherwise n1ake an order directing the san1e
to be paid by such person to the governing body or such collector or
oftlcer as aforesaid either forthwith or at such titne or ti111eS as to such
Justice shall seein fit and in default of iInlnediate paYlnent to levy
for the same by distress and sale of the goods and chattels of such
person.

15. Any Justice or Resident Magistrate and any Judge of any
:District Court and any Judge of the Suprelne Court not being a
n1enlber of the governing hody notwithstanding that such Justice
llesiclent J\1agistrate or J-udge is liable to be rated within any IIighway
District \vithin ·which this l)al't of this Act is in operation 01' is a
resident or is owner or occupier of land within any such :Highway
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District Inay hold any Oourt or do any act matter or thing or adjudi.
cate in the recovery of rates and in appeals against rates and Inay hear
and determine infornlations and cOlnplaints and hear and adjudicate
upon all other nlattcrs and things which such Justice Resident
Magistrate Judge of' a District Oourt or a Judge of a Supreme Oourt
might hold do or adjudicate upon if he had not been liable to be so
rated or had not been such resident owner or occupier.

16. No .Tustice of the Peace or Resident :M:agistrate shall be J?stice.not to be

disqualified from acting as such in any 111atter by reason of his being a ~~~~;~~~~:hom
ratepayol' of tho district !n respect of' the recovery 01' otherwi~e of the ratepayer.

rates of ,,,hich he Inay be called upon to act.
17. No Oourt fees shall be payable in respect of any action Court fees no~ ~o

brought to recover any highway rates and the costs to be a·warded in exceed ten shIllings.

respect of any such action for any amount under twenty shillings shall
not in any case exceed the sum of ten shillings.

PART IV.

BY-LAvVS.

18. The governing body of' any Highway District within which Power to make

this Act is in force Inay from time to time make or revoke by-laws as by-laws.

they think fit for any of the purposes for "which they can or Inay here·
after be able legally to provide And such governing body nlay by
such by-laws ilnpose such reasonable penalties to be recovered in a
sUlnlnary way upon all persons offending against such by-laws as
such body think fit not exceeding twenty pounds for anyone offence
and every such by-law shall he so fralned as to allow the Justice before
whonl any such penalty nlay be sought to be recovered to order a
part only of such penalty to be paid if such Justice think fit.

19. A copy of every by-law ilTIposing any penalty shall be trans· By-laws to be

Initted to the Superintendent of the Province in which the IIighway published.

District is for his approval. '11he Superintendent ITIay if he think fit
approve of such by-law or refuse his approval thereof or return the
copy of the by-law to the governing hody of the Highway District with
such anl(~n(hnents as he thinks ought to be lnade therein and if the
governing body think fit it lTIay adopt such amendlTIents and transmit
the copy of the by-law so alncnded for the approval of the Superin-
tendent and on the approval of the Superintendent being given thereto
the by-law shall be published in the Governnlent G({;zetle of the
Province in which such IIighway District is and at the expiration
of one lTIonth next after such publication but not before such by-law
shall have the force of law throughout such I-lighway District and a
copy of' any hy-law purporting to be a copy certified under the hand
of an officer or nlenlber of such body to be a true copy and to have
been duly notified shall be evidence of such by-law and the due
notification thereof.

20. If any person rated upon the rate last made for the thne being Power to try validity

for any sueh llighway District shall desire to dispute the validity of of by-law.

any such by-Ia·w and shall pay into the Supreme Oourt the surn of
fifteen pounds as security for the costs of the proceedings hereinafter
Inentioned it shall be lawful for such person to apply to the said Oourt
upon an afftdavit of the facts for a rule calling upon the governing
body of the said district to show cause why such by-law should not be
quashed for the illegality thereof and the said Oourt 111ay make the
sanle absolute or discharge it "vith or without paylnent of costs as to
the Oourt sh.an senTI 111cet but if paytnent of costs be ordered no lllore
than the sunl. of fifteen pounds shall be allowed.
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be made and expense
to be borne by
Public Works Con­
struction Fund of the
adjoining district or
jointly by the Public
Works Construction
Funds of both
districts.

PART V.
MAIN ROADS.

21. The ternl "Main Road" when used in this Part of this ltct
shall mean any road or part of road 'which may from time
to time be declared by the Governor to be for the purposes
of this Part of this Act a main road.

The expression "Colonial Contribution Money" shall lnean
that share of the Inoneys appropriated by "'rhe Payrnents
to Provinces Act 1871" or bJ: any other Act of the
General Assembly to Road Boards \vhich shall be allotted
under that Act to the highway district with reference to
which the expression is used.

22. If at any time there shall be within any Highway District
within which this Part of this Act is in force a Inain road continuing
up to the boundary of such district and there shall not be \vithin the
adjoining Highway District situate in the same Province or County
whether this Part of this Act has been extended to such adjoining
district or not a main road or a main road sufficiently fonned
continuing froln such first-nlentioned road through such last­
mentioned district it shall be lawful for the governing body of such
first-mentioned district to petition the Superintendent of the Province
within 'which such districts lie for an order that a sufficient road shall
be formed through such last-mentioned district.

Such petition shall if the governing body petitioning is willing
that some portion of the Colonial Contribution :M~oneys of ,such
first-mentioned district should be applied towards the fOl'lnation of
such road state that the governing body is willing that a portion of
such moneys shall be so applied.

On the receipt of such petition the Superintendent shall trans­
mit a copy of such petition to the other governing body and the
Superintendent shall fix a thne and place at which he will proceed to
inquire as to the necessity for the fornlation of such road and give
notice to the governing body of each of such districts of the tinle and
place so fixed and shall then proceed to inquire in such 111Unner as he
shall think fit into the circumstances of the case.

If the Superintendent shall think fit it shall be la\vful for hiln
by an order in writing published in the Governlnent Gazette of the
Province to order that a road of such length and direction as he shall
think fit shall be forlned in or through the district hereinbefore in
this section secondly mentioned by the governing body of such
secondly mentioned district.

If the Superintendent shall think that the expense of such
formation should be defrayed alone out of the Colonial Contribution
Moneys of the district within which such road is to be fornled he
shall in the said order so declare and shall from time to time retain
out of the Colonial Contribution Moneys of such district thereafter
payable to such district an amount sufficient to defray such expense
and apply the same as hereinafter provided.

If the Superintendent shall think that such expense should be
defrayed partly out of such last-mentioned nloneys and partly out of
the Colonial Contribution Moneys of the other district he shall in
and by such order as aforesaid direct \vhat proportion of the cost of
the construction of such road shall be defrayed out of each of
such moneys and the Superintendent shall out of the Oolonial
Contribution Moneys of each IIighway District retain such amounts
as shall be sufficient to defray the proportion of the expenses to
be borne by it and shall apply the same as hereinafter provided.
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After compliance
with order is certified
Superintendent
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order for payment to
the contractor &c.
out of the district.

If orders not com­
plied with Superin­
tendent ma,y appoint
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construction who are
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as governing body.

23. Before any order for the formation of any such road as last Befor~ order made

aforesaid shall be made such Superintendent shall notify to the Supermtende~tto
. b d h 1'" . h h d . b.(' d call on govermnggovernIng 0 y of tee IstrlCt WIthin wIne sue roa IS to e .Lorme body fo: plans

that it is intended .to J~akc such orde~ and he shall desc~ibe the ~oad ~~tee~~:;i~:~by

or part of road whICh IS to be the subJect of such order WIth suffiCIent pers0I;ls appointed by

particularity to enable such governing body to cause a sufficient plan Supermtendent.

specification and estinlate of cost of such road to be prepared.
Upon the receipt of such notification the governing body shall

cause to be prepared and transmitted to the S~perintendenta plan and
estimate of the cost of the "vork together with a certificate under the
hand ·01' hands of such person or persons as the Superintendent shall
for the purpose appoint (whose name or nalues shall be specified in
the notification sent by the Superintendent) that the plan is sufficient
and such certificate shall also contain a statement that the estimated
cost is in the opinion of such person or persons as aforesaid fair and
reasonable.

..A..fter the receipt of such plan and estilnate and certificate if
the Superintendent shall approve of the same it shall be lawful for
him to nlake such order as in the last preceding section is provided
and the order shall refer to the plan.

If after such notification shall have been made to such governing'
bod~y such body shall neglect within such tillle as the Superintendent
shall think reasonable to forward such plan estimate and certificate
it shall be lawful for the Superintendent to cause a plan and esti­
mate to be prepared and to make such order as aforesaid and the
governing body shall comply with such order.

24. vVhen any order made under the last two preceding sections
shall have been COlllplied with by the governing body bound to
comply therewith and they shall have ,forwarded to the Superintendent
a certificate by such person or persons as the Superintendent shall
appoint for the purpose that such order has been complied with such
Superintendent luay issue his certificate to the Provincial rrreasurer
certifying what aillount shall be paid out of the Colonial Contribution
Moneys of the district in which the work is not executed to the
governing body which shall have perfornled the work and what
amount shall be paid out of the Colonial Contribution Money of the
district in which the vvork is executed and in like manner the
Superintendent may f1'01n tinle to tilllC during the progress of such
works authorize the Provincial Treasurer to make paYlnents on
account of such work out of the said Inoneys.

25. '1'11e Provincial Treasurer upon the receipt of any such eer- Treasurer to issue

tificate as aforesaid froin the Superintendent of the Province author- receipt of order out
of the fund.

izing hiIn to pay any such sum as in the last preceding section
mentioned shall pay such SUlll to the governing body which shall have
formed such road or been ordered to form such road out of the
Colonial Contribution J\foneys of the district named in such certificate
if there shall be sufficient money standing to the credit of such
district or if not so luuch as shall then be standing to the credit of
such district and shall out of any nloneys which lllay thereafter
stand to the credit of such district pay thereout the moneys so
authorized to be paid or so much as shall not have theretofore been
paid.

26. If the governing body of any district shall fail to comply
with any order n1ade under the four preceding sections of this
Act within the thue appointed by the order the Superintendent
may if he think fit order that such person or persons as he shall
think prDper and appoint for the purpose shall have power to effect
the construction of the works specified in such order.

'.
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The person or persons appointed by the Superintendent to effect
such construction is or are hereby authorized upon such order being
made to effect such construction and such person or persons shall for
the purpose aforesaid have all the powers by law vested in the
governing body in that behalf and it shall be lawful for the Super­
intendent to notify to the Provincial Treasurer that he has nlade such
order as last aforesaid and to request the Provincial Treasurer to retain
and to pay to such person or persons aforesaid out of any Colonial
Contribution Moneys of the district the governing body of which
shall have failed to comply with the order as aforesaid such sum as
the Superintendent shall think will be required for the forlnation of
such road or such sunl which together with any SUlns payable out of
the Colonial Contribution J\10neys of any adjoining district will be
sufficient for such purpose.

The Provincial Treasurer shall then issue and payout of the
Colonial Contribution Moneys of such district to such person or
persons so appointed as last aforesaid such moneys to be applied in
paying the expense of such construction and there shall also be
payable to the person or persons so appointed to construct such road
the sum (if any) ordered to be paid out of the Colonial Contribution
Moneys of any district adjoining to the district in which the road is
to be formed in like manner as such moneys ·would have been payable
to the governing body ordered to construct such road.

PART VI.
TRIAL OF VALIDITY OF ELECTIONS.

27. Upon proof by affidavit or otherwise that any person declared
elected to be chairman or Inember of the governing body of any IIigh­
way District within which this Part is in force ·whether such election
shall have been held before or after the conling into force in such
district of this Part has been elected unduly or contrary to the Provin­
cial Act under which the election has been held or any Act amending
the same or that any person whether before or after the cOIning into
force of this Part in such district has been elected to or holds or
exercises such office of chairman or member being incapable under
the provisions of any such Provincial Act of being or continuing such
chairnlan or member as the case nlay be it shall be lawful for the
Resident Magistrate's Court of the Resident Magistrate's District
within which is the place where the governing body usually holds its
meetings to grant a summons in such fornl as it shall think fit calling
upon such person to show cause to the Court why he should not be
adjudged by the said Court to be ousted of the said office and where
upon the return of such summons it shall appear to the Court on
affidavit or evidence given orally before it that such person so elected
or holding or exercising such office respectively was elected unduly or
contrary to any such Act or Acts or was at the tilne of his election or
while holding or exercising such office respectively incapable under
the provisions thereof of being or continuing such chairman or
member as the case may be the Court may adjudge such person to be
ousted of such office accordingly or if the matter shall not so appear may
dismiss such summons and in either and every such case the Court
may order the payment of costs to or by either party as to the Court
shall seem meet and the person against whonl any adjudication of
ouster from office shall be made shall be deemed thereby to be ousted
of such office accordingly. And in any proceeding under this section
the Resident Magistrate's Court shall have and may exercise all the
powers and authorities as to summoning witnesses and orders for pay-
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ment of costs and the enforcing of such orders and otherwise as such
Court has and may exercise in its ordinary jurisdiction in civil cases.

The Supreme Court shall have no jurisdiction to try any question
that can under the provisions of this section be tried by Resident
Magistrate's Court No proceedings in any Resident Magistrate's
Court under this section shall be removable into the Supreme Court
by certiorari or otherwise.

PART VII.

What shall be worn

28. As to any Highways District within which this Part of this :~/be7~~:;~d
Act is in force the ·works and undertakings hereafter specified shall be
deemed to be permanent works and undertakings within the meaning
of this Part of this Act that is to say-

The making of new public roads and the diverting altering or
increasing the width of roads within the highway if
approved of by the Superintendent of the Province within
which the district is.

The raising lowering and alteration of the ground or soil of
roads

rrhe construction and establishment of bridges.
The making of drains for the drainage of such roads.
The erection or construction of any building structure or fence

necessary for the proper formation of such roads or for the
use or service of the governing body.

29. Whenever any governing body of a district within which this Plans &c. of per­
Part is in force shall deem it expedient to execute any such per- manent works to beprepared.
manent work or undertaking as they are by this Part of this Act
empowered to execute they shall cause their surveyor to prepare such
specifications maps plans sections or elevations as may be necessary
expressing the nature and extent of such work or undertaking and the
exact site and admeasurements thereof and on or through what lands
the same is proposed to be placed and to extend and the names of the
owners or reputed owners lessees or reputed lessees and the occupiers
thereof so far as known and the same when so prepared and approved
by the governing body shall be deposited at the office of such governing
body or sueh other place within the district as the body shall appoint
and shall be open for inspection by all persons interested at all reason-
able hours for the space of forty clear days after notice shall have been
given by advertisement in the Government Gazette of the Province
within 'which the district is as next hereinafter provided and any
clerk or other person having the custody of the said specifications
maps or other papers who shall refuse to permit such inspection shall
on conviction in a summary way before any two Justices forfeit and
pay for every such offence a penalty not exceeding five pounds.

30. The governing body shall forthwith after the said specifi- Publication of notice.

cations maps plans sections and elevations shall have been deposited
cause to be published in the said Gazette and twice in some newspaper
appointed by such body a notice describing shortly the purport of the
said specifications maps and other papers and stating that the same
are deposited for inspection and the place where they are so deposited
and calling upon all persons affected by the proposed work or under-
taking to set forth in writing addressed to such governing body within
forty days from the publication of such notice in the Gazette all
objections which they may have to the work or undertaking and shall
further within one week after such publication in the Gazette serve a Service of notice.
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notice in luanner hereinafter luentioned on every owner or reputed
owner lessee or reputed lessee and occupier of such lands defining in
each case the particular land intended to be taken and requiring an
answer stating "whether the person so served assents dissents or is
neuter in respect of taking such land such notice to be served-

By delivery of the saIne personally to the person required to be
served or if such person is absent from New Zealand
to his agent or when the place of abode of such person and
that of his agent are unknown by publishing the sanle at
least three times in some newspaper published in or near
the district in which such work or undertaking is proposed
to be made or

By leaving the same at the usual or last known place of abode
of such. person as aforesaid or

By forwarding the same by post in a registered letter addressed
to the usual or last known place of abode of such person.

31. At the next meeting of the governing body after the expira­
tion of forty clear days from the publication of such notice in the
Gazette any person affected by the proposed work or undertaking'
or his agent or manager for the property in respect of which he is so
affected who shall have set forth in ·writing his objections to the said
work or undertaking within the time hereby linlitecl for the purpose
may appear before the governing body in support of such objections.

32. The said governing body shall touching all such objections
have authority to hear receive and examine evidence and by summons
under the hand of the person who shall act as chairlnan of the meet­
ing of the governing body to require all such persons as the governing
body may think fit to appear personally before the governing body at
their office at a time to be fixed in and by such sunlmons and to
produce to it all such books and papers in their possession or under
their control as may appear necessary for the purpose of their exami­
nation and the person who shall act as chairman at the meeting
shall administer and receive all necessary oaths aHirn1utions and
declarations.

33. If after the expiration of such tel'ln of forty days and hear­
ing all objections (if any) so set forth as aforesaid and such evidence
as the governing body shall require it shall appear to thmu expedient
to proceed with the work or undertaking they shall make an order
directing the work or undertaking to be executed according to the
specifications maps plans sections and elevations deposited as aforesaid
and shall cause such order together with true copies of all such
specifications maps plans sections and elevations and with the written
objections (if any) set forth as aforesaid to be tl'ans111itted to the
Superintendent and the said order before being so transmitted shall be
published in the Gazette of the Province in which the Highway District
is and in one newspaper circulating in such district and the Superin­
tendent shall by notice published in such Gazette and in a newspaper
circulating in such district fix a time and place for taking into con­
sideration the said order and the objections made as aforesaid such
time not being earlier than ten days fronl the publication of such
notice and any person who shall have made any such objections may
by himself or his counsel solicitor or agent appear before the Superin­
tendent in support of such objections and the Superintendent shall
touching all such objections have the like powers authorities and duties
as by the thirty~second·section of this Act are conferred or imposed on
a governing body or the chairman thereof and the Superintendent
shall consider the same respectively and the evidence adduced a,nd
may confirm the said order with or without variation or may disallow
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such order and notice of the confirmation or variation of any such
order shall be forthwith published in the Gazette of the Province
within which the district is.

34. Upon the confirmation of such order as aforesaid and the After confirmation

payment of the compensation payable to the owners and persons :;:c~::i: be

interested in the lands to be taken or used and not before the
governing body shaH be authorized to execute the work or under-
taking referred to therein and to take and use subject to the
pro~isions hereinafter contained for the purpose of such work or
undertaking all such land as shall be described in and by the said
specifications maps plans and sections as being required for the said
work or undertaking Provided that the governing body shall make
to the owners of and all persons interested in any lands taken or used
for the purposes of such work or undertaking or injuriously affected by
the execution thereof full compensation for the value of the lands so
taken or used, and for all damage sustained by such owners occupiers
and other persons by reason of the exercise as regards such lands of
the powers vested in the governing body by this Part of this Act and Compensation being

the amount of such compensation shall be ascertained and determined made.

in manner hereinafter provided.
35. Nothing herein contained shall empower any governing body What land may not

to take or use for any such work or undertaking as aforesaid any house be taken.

garden yard park planted walk or avenue to a house or any enclosed
ground planted or set apart as an ornament or shelter to a house
or planted or set apart as a nursery for trees or any part thereof
respectively without the consent of the owner or proprietor thereof in
writing first had and obtained.

36. "The Lands Clauses Consolidation Act 1863" and all Acts "Lands Clauses

d· th h b' t d 'th d h 11.(.' Consolidation Actamen lng e same are ere y lncorpora e WI an· s a ~orm 1863" incorpora.ted.
part of this Part of this Act and he construed together herewith and
shall take effect with regard to all such permanent works and under-
takings as aforesaid which the governing body shall be authorized to
execute and not otherwise and for such purpose the governing body
shall be deemed the promoters of the undertaking and the term H special
Act" where used in the said Lands Clauses Consolidation Act shall
be deemed to include this Part of this Act and any order and order of
confirmation thereof made under this Part of this Act.
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