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Absent DebtoTs,

AN Acrr to render the Property in New
Zealand of Debtors absent from the
Colony available for the Payment of'
tlleir Debts. [28th May, 1858.J

BE IT ENACTED by the General Assembly of New Zealandt
in Parliament assembled, and by the authority of the same, a&

follows :,-

-

Action may be com- L An action in the usual fonn may be comulenced in the
menced against De· S C t f N Z I d . t D f' d h'fendantnot within co- upreme our 0 ew ea an ,agalns any e en ant W 0 IS
lony, and tbePlaintiff not within the Colony, and the Plaintiff may proceed in sucb
~r:n~~~~~~~:xit.Fo- action, by process of Foreign attachment in mannell hereinafter'

provided.

Writ and declaration II. Before issuing a writ of Foreign attachment the Plaintiff'
and affidavit to be filed h '1'1 fil . th S Ct' t d f ", hbefore writ of Fo- sa' e In e upreme our, Ins ea 0 servIng It on t e
reign attachment is- Defendant, a copy of the writ in the action with the declaration
sued. annexed, and shall also file an affidavit verifying the matters

contained in the declaration, and stating that the cause of action
arose in respect of a breach of contract made, or to be whollYt
or in part performed, in the Colony of New Zealand, and that the
D'efendant is not, to the best of the Plaintiff'8 belief within
the said Colony.

IfDefend~Lntih the co- III. Provided always that if it shall at any time appear that,
lonywhenwritissue,d the Defendant was within the J'urisdiction of the Court at the timesame and all proceed-
ings to be set aside, of issuing the writ, the said writ, and all proceedings thereuponrand if cause of action h
did not arise in the S all be set aside on application to the Suprelue Court or a J l:dge-
colo~y attachment to thereof, with such Costs, to be paid by the Plaintiff to su~h
00 dissolved. d W h h 'd C J d h II d'person, an In suc ,manner, as t esal ourt or u· ge s 'a lrecto'

And in case it shall at any time appear that the cause of action did
not arise in respect of a breach of contract nlade, or to be wholly
or in part perfornled, in the said Colony, the attachment shall be
forthwith dissolved by order of the Court or any Judge thereof"
with costs to be paid by the Plaintiff to such parties, and in such
manner as such Court or Judge shall direct.

Upon filing writ,
&c., Foreign attach
ment to issue and
to be served on Gar
nishees.

IV. Upon filing such writ and declaration and affidavit as
aforesaid, a writ of Foreign attachment shall be issued at the
Plaintiff's instance, and shall be served upon the several Garnishees
or persons therein nanled, in whose hands it is intended thereby
to attach any real or personal property, by delivering a copy
thereof to each such Garnishee or other person personally,. or by
leaving the same at his last usual place of abode. And if the
said writ of Foreign attachment is intended to affect property not
in the control of any Garnishee or other person within the Colony
a copy thereof written on parchnlent in lieu of such service as
aforesaid shall be affixed in some conspicuous place on the'
property intended to be thereby affected. Such writ shall remain
in force for three calendar months, including the day of the date
thereof, and it cannot be served after sueh tilHe.
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V. In addition to such service or affixing as aforesaid,
a copy of the said writ shall be published in the GovernnlCnt
Gazette (ifany) of the Province in which the writ shall have been
issued, and twice at least in one of the newspapers (if any)
published in the principal town of such Province, and in one of
the newspapers (if any) published in the principal town of the
Province in which the property intended to be thereby affected
is situate.
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To Le also published
III Gazctlc am! ncws
paperl:J.

Garnishoo parting &c t

with property before
attachment dissolved
to be liable to dam
ages

VI. Fronl the time of the service of such writ upon any rtopc1't~ an~ debl3
•• • bound from tIme at"

GarnIshee all and SIngular the real and personal property at tachmcnt served.

whatsoever nature in the custody, or under the control of such
Garnishee, then belonging to the I)efcndant in the action, or to or
in which such Defendant shall then be legally or equitably entitled,
or otherwise beneficially interested whether solely or jointly, with
any other persoll, and all debts of every kind then due by any
such Garnishee to such Defendant although the salue or any part
thereof may be payable only at a future day, shall to the extent
of such Defendant's right, title, and interest therein respectively
be attached in the hands of such Garnishee, and subject to any
bond) fide prior clainl or lien thereon, shall be liable to the satisa
faction of the particular deuland or cause of action of which he
shall by the said writ have had notice.

VII. If any such Garnishee shall, without leave of the
SuprEIne Court or one of the Judges thereof, at any tinle after
such service and before the said attaclunent shall be dissolved,
sell or otherwise knowingly dispose of, or part with any such
property, or pay over any such debt or any part thereof, excepting
only to .or to the use of the Plaintiff in the action, he shall upon
application in a sUlnnlary way to the said Court or to a Judge
thereof, and on proof of the facts pay such danlages to the
l"llaintiff as such Court or J lldge shall in that behalf think fit
to order.

VIII. After such writ of attachment shall have been served
or affixed and published as aforesaid the said Court or a Judge
thereofshallon a day to be fixed by such Court or Judge proceed
to enquire and deternline whether the Plaintiff's cause of action
arose in respect of any breach of 'contract nlade or to be wholly
or in part performed within the Colony of New Zealand, and if so
then what real and personal property belonging to the Defen
dant has been affected by the service of the said writ as herein
before provided, and whether such real and personal property
or any property to which any copy of the writ of Foreign
attachnwnt shall have been affixed in lieu of service as afore"
said is or can be lnade available for the purpose of satisfying
w!lolly or in part the clai111 of the Plaintiff.

IX. For the purpose of disposing of any application to be
nlade in a summary way under this Act, and for the purpose of
11laking such enquiry and deternlination as aforesaid it shall be
lawful for the Court or Judge in a sumumry way to exanline
or perulit the Plailltiffto cxaluinc upon oath every such Garnishee

Enquiry to be made
as to where cause of
action arose, and as
to property in Gar..
nishee's hands.

PoWers of Court or
judge in making such
enquiry.
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as aforesaid, and also any witnesses the Court or Judge Inay
think proper, and fDr that purpose to make such orders and to
issue such summonses to the several Garnishees and witnesses as
m;ay he deemed expedient.

Garnishee or witness
,refusing to attend lia
ble for contempt of
Court.

Gnrnishre's or wit,
,nessesexpenses to be
paid.

Property a"allabJ.e, or
the proceeds thereof,
to be held subject t.o
Mtadu;ncnt.

:Memorial of .order
may be registered in
the Register Office
f()l' Deeds of the Dis
trict where land situ
);1.te.

J,}rovision in cases
'When m( re l1wn one
;writ of attachment.

X. A.ny Garnishee or any witness who shall refuse Dr neglect
to attend, or shall :refuse to be examined, shall be liable to be
sumnlarily proceeded against for contempt of Court and to be
punished accordingly: Provided always that it shall be lawful
for the Court or Judge to dispense with the attendance of any
Garnishee or any witness on his subluitting to be examined upon
interrogatories, or' before a CDlumissionerto be appointed, or upon
such other terms as such Court or Judge shall impose.

XI. It shall be lawful for the Court or Judge to direct the
reasonable expenses of any Garnishee or witness to he paid by
the Plaintifl~ and to dir~ct that any sunlS so paid shall be costs in
the cause. .

XII. So soon as it shall have been determined by the COlu:t
or Judge as aforesaid what real and personal property can, con
sistently with existing liens or prior claiIns ther.eon, (to be SUlll

nlarilydetermined by the said Court or Judge,) be Inade availabl~

for the purpose of making satisfaction to the Plaintiff;
the said Court or Judge shall forthwith order the same or any
part thereof to be thenceforth held and to continue subject
to such attacluuent accordingly, or to be sold or otherwise dis
posed of or dealt with as such Court or Judge shall think fit,
,and the proceeds, or in the case of debts payable the
anlount thereof, to be paid subject to the attachment into the
hands ofsome Officer of the Court ; and as to all real and personal
property to which such order shall not apply or as to which no
such order shall be made it shall be lawful for the said Cou:rt
or Judge at any time to direct that the said attachnlent shall be
dissolved.

XIII. A 111eUl0rial of any such order setting forth the date
thereof, the title of the cause, and so much of the order as shall
relate to the land thereby a,ffected, may be registered in the
Register Office for Deeds of the District in which such land is
-situate, and such Registration shall be affected in the same man
ner and Sh;111 have the like effect as the Registration of a suit
pending..

XIV. When 1110re than one writ of attachment shall have
been issued against the same Garnishee, or the sanle property
shall have been attached at the suit of more than one Plaintiff
it shall be lawful for the said Court or any Judge to award and
determine how much and what parts of the property so attached
or to what aInount in value thereof, shall be retained or held
under each of such writs or be paid into Court or disposed of (as
the case l1lay be) for the separate benefit ofeach PlaintifF.

Court or Juc1geon ap.. XV. It shall be lawful for the said Court or any Judg-e there-
plication of Garnishe.e '--'
mayorder sale, &Ce., ofat any time to authorise any Garnishee, on application. being
.of property.
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Plade by him, after due notice thereof to the Plaintiff, to sell or
dispose of or otherwise deal with any real or personal property
so attached as aforesaid, and any sum of n,.oney or any real or
personal property received by virtue or in respect of such
authority shall be thereafter held by such Garnishee, or be paid
into Court, or invested or otherwise appropriated, subject to s~ch

attachInent as ~foresaid or otherwise, for the satisfaction of
the Plaintiff as such Court or ~udge shall think fit to order~
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_ . XVI. After the enquiry and detern~ination as provided in After ~nquiry Plain
Section No. 8 of this Act shall have been nlade as aforesaid by tiff, QIl giving bond,

h 'd C b J d h f· I II b I fi I.e I may proceelt witht e Sal, ourt or y a u ge t ereo It s lU e aw u lor t 10 action on a day to be

Plaintiff, on or after a day to be fixed by the Court or JudO'e for tlxed by th~ ,Court

h d · h' . . h "b or JudO'e.suc purpose, to procee In IS actIon In t ,e same manner as ,.; . b.

though the Defendant resided in the Colony, and had been duly
served with the process of the Court : Provided that a Bond as
hereinafter prescribed shall have been first entered into; and if
such Bond be not entered into within fifteen days after the day so
to be fixed as aforesaid, and the action proceeded with, the
attachnlent shall be ipso factQ dissolved and the actioll
terminated.

XVII. Such Bond shall be entered into with the Registrar Nlj,tare of ~,9n4;
or Deputy Registrar of the Suprenle Court with sufficient sureties
satisfactory to a Judge thereof, and in such sunl as any Judge
thereof shall fix, and shall contain (amongst such other stipula-
fions and conditions as such Judge may think proper and direct,
a condition to pay to t!le sai? ~egistrar Or Deputy Registrar
all such sums as the SaId PlaIntIff shall recover In the action in
case the judgment' therein be' thereafter vacated or reversed,
together with the costs sustained by the Deftmdant ; and in case
of any breach or alleged breach of the conditions of the said
Bond Lit shall he lawful for the said Registrar or Deputy Registrar
by direction of a Judge of the said Court to assign the said Bond
to the said Defend:}nt who nIay then proceed thereon in his OWll

name.

XVIII. If pending any such writ of Foreign attachment, or If security given on

any time before final J"udament shall be obtained in the action in b;e~alfoftheDefendant
" • • b • actIOn may be de-

whICh such WrIt Issued, the Defendant, or any perl?on 011 hIS fended.

behalf, shall enter into a Bond with sufficient ~ureties to be ap-
proved by 3 Judge of the Supreme Court, in such !SU111S as such
Judge snaIl think fit to order, conditioned to pay the Plaintiff the
aillount of such debt or damages and costs as he shall at any
time thereafter recover ill the suid action, it shall then be lawful
for such Defendant, or person acting on his behalt~ to plead jn tlJe
usual manner to the action within such tinle as such Judge shall
direct, and to defend the same, and upon giving five clear days'
notice thereof to the Plaintiff to apply to the Court or to a
,J udge thereof, by motion as of course, that the attachment may
be dissolved and the same shall b~ dissQlve~ accordingly, ~J1q.

~lle action shall thereupon proceed III the ordInary 'Va}.
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After final judgment
Plaintift'may act as in
ordinar)T action.

Court or Judge may
order debts due to
Dcfcndant to be paid
to Plaintiff.

Court or Jlldge may
order action to be
brough t for such dcbts.

Conrt may within 3
years, order merits to
be enquired into on
application of Defend
ant with substantial
grounds of defencQ.

Such judgment may
be given as justice of
case requires.
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XIX. At any time after fmaljudgment shall have been
obtained by the Plaintiff, it shall be lawful for him to act in all
respects as in the case ()f a judgment of the Supreme Court
obtained in the ordinary way, su bject nevertheless to any award
or determination made by the said Court or any Judge, where
more than one writ of attachment shall have been issued
against the same Garnishee or person, or the same property
shall have been attached at the suit of Iuore than one Plaintiff.

XX. It shall also be lawful for the Court, or any Judge
thereof, upon application of the Plaintiff at any time in a sum·
mary way, tocauseany debtor of the Defendant to be summoned
to attend such Court or Judge to show cause why he should not
fort.hwith pay the amount of his debt to the Plaintiff, and, if no
sufficient cause be shewn, to order such payment accordingly, and
to enforce such order together with costs attending the same by
an attachment for a contempt of Court as in other cases.

XXI. It shall be lawful for such Court or Judge, either be
fore summoning such debtor as aforesaid or after summoning
him) if such Court or Judge ~hall see sufficIent cause, to audIO.;,
rise an action for the arrlOunt of any such debt to be brought or
carried on in the nalne of the creditor being such Oefendant as
aforesaid. Such action shall be brought or carried on at the
expense of the Plaintiff, and any money recovered under the
same shall be paid to the Sheriff to be disposed of by him in the
saIne manner as money received by hirn underfieri facias issued
by the PlaIntiff against the Defendant.

XXII. If after any final judgment obtained as aforesaid all
affidavit or declaration as hereinafter provided shall be made bv
the Defendant against whom such process of Foreign atta{'hmel~'t
shall have been issued as aforesaid, that such Defendant had at
the tinle of obtaining the said judgment and still has a
substantial ground of defence, either wholly or in part to the
Plaintiff's action on the mtrits, and such affidavit shall at any
time before the expiration of three years next after such judg~

ment be filed in the Suprelne Court of New Zealand, it shall be
lawful for the said Court, upon motion by the Defendant after
ten days' notice thereof bein~ given to the Plaintiff, to cause
the merits so alleged as aforesaid to be enquired into and de
termined in such manner and form either summarily or by a
feigned issue between the parties or otherwise, and at such time
and under such terms and conditiolts, and after or without
security for costs given, as to the said Court shall seeln ex
pedip,nt for the purpose of securing tHe substantial ends of
justice.

XX I II. The said Court after such enquiry and determina
tion shall thereupon give such judgment in the matter fOI' the
va(:ating or reversal of the judgment in the original action, either
in the whole or in part, and may ftom time to time
make such order in the prelnises between the parties as the
justice of the case shall appear to require.
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XXIV. A.ny affidavit under this Act 111ay be sworn in any
plaee in rIel' lVlajesty's DOlninions, before any person authorised
hy law to adnlinister an oath in the place where the sanle is taken,
nnd at any Foreign Port or place, before any Consul General,
Consul, Nice Consul, or Consular Agent, for the tinle being ap
pointed by I-IeI' l\lajesty at such port or place; and every affidavit
so sworn nlay he used and shall be adlnitted as evidence, saving
all just exceptions, providedit purport to have the signature thereto
of any person so authorised as aforesaid, or of any such Consul
General, Consul, Vice Consul, or Consular Agent, and be duly
certified in the usual way under the IIand and Seal of a Notary
l~ublic or upon such other proof as the Court or Judge shall think
fit to receive of the official character and signature of the person
appearing to have signed the Saine.

xxv. If any person shall forge any suchsignature to any such
affidavit, or shall use or tender in evidence any such affidavit with
a false or counterfeit signature thereto, knowing the same to be
fhlse or counterfeit, he shall be guilty of felony, and upon convic
tion thereof, liable to penal servitude for any term not exceeding
six years or less than one year, and every accessory before or
after the Hwt to any such felony shall be liable to the same pun
ishnlent as the principal.

XXVI. Every person who shall be charged with committing
any felony under this Act nlay be dealt with, indicted, tried, and
if convicted, sentenced, and his offence nlay he laid and charged
to have been cOlllmitted in any place within the Colony in which

. he shall be apprehended or be in custody; and every accessory
before or after the fact to any such offence may he dealt with,
indicted, tried, and if convicted, sentenced, and his offence may be
laid and charged to have been comlnitted in any place in which
the principal offender may be tried.

XXVII. If any person shall wilfully and corruptly nlake a
false affidavit before any person authorised by Law to administer
an oath as aforesaid, or before such Consul General, Consul, Vice
Consul, or Consular Agent, every person so offending shall be
deemed and taken to be guilty of perjury, in like nlanner as if
such false affidavit had been nlade in New Zealand upon
conlpetent authority, and shall and may be dealt with, indicted,
tried, and if convicted sentenced, and his offence may be laid and
charged to have been committed in any place within the Colony
in which he shall be apprehended or be in custody.

XXVIII. The property of any such absent Defendant may
under the provisions of this Act be attached and taken in the
custody or power of the Defendant's wife, or ofany Co-Defendant
and no process of Foreign attachment against any such absent
Defendant, nor any lien intended to be thereb)' created upon any
real or personal property of such Defendant thereby attached,
shall be defeated by reason of such Co-Defendant, or any
Garnishee as aforesaid, being or claiming to be jointly interested
,vith such Defendant therein, either as partner or otherwise;
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Before whom ~ffidavits

under this Act may
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and in all cases it shall be sufficient for the purpose of this Act
to attach property in the hands of the person having the actual
care, custody, or control, of the sa1lle for the time bei~g.

XXIX. Every writ of attachment, where the sal11e shall
have been followed by execution levied, may be pleaded in bar
by any person in whose hands any real or personal estate as
aforesaid shall be attached to any action brought by or on
behalf of the Defendant for the recovery of such property,
and if any action shall be brought pending' attachment such
action sIBIl he stayed by order of the Court or a Judge, until the
attachment shall be dissolved Of' tne proceedings there upon be
otherwise determined.

xxx. It shall be lawful for the said CQurt or anyone of
the Jueiges thereof, for the rrlore satisfactory determination of
any question of fact arising- before such Court or Judge undt:r
this Act, to direct the trial of any feigr~ed issue by a jury, and
for that purpose to make all necessary orders as to the forrll,
thereof, and who shall be parties thereto, and in all such other
respe~ts as the said Court Qr .J udge shall think fit.

XXXI. In all cases where no provision or no sufficient pro
vision is made by this Act it shall be lawful for the Sllpreme
Court or the ·Chlef Justice thereof from time to time for t he pur
pose of facilitating or l1\Ore effectually carrying into execution
any of the objects of this Act, to nlake and prescribe all such
gen€:ral rules and also all such orders, applicable to particular
cases only, touching any of the matters intended to have bee:q
hereby provided for, and touching also the manner and forill of
proceeding before or applyjng to the said Court and any Judg~

thereof respectively, and also the execution of writs and orders,
and the allowance and taxation of costs, and touching all such
other matters having reference to the provisions of this Act as to
the said Court or Chief Justice may seem expedient j and such
rules and orders from time to time to revoke or alter as to the
Court or Chief J llstice shall appear to be requisite: Provided
always that it shall be lawful for any Judge ('f the said Court to
exercise the power hereinbefore given to the Supreme Court or
Chief Justice thereof to make and prescribe orders applicable to,
particular cases only.

XXXII. If it shall appear to the said Court or to a Judge
thereofat any time that a Plaintiff is not proceeding bona fide,
or with due and proper diligence, it shaH be lawful for such
Conrt or .Judge to dissolve the attachment and to direct the
Plaintiff to pay such costs to such persons as the said Court
or Judge may deelTI reasonable: Provided always that no at
tachment under this Act shall be deemed to be dissol ved froIll
any cause whatever except by an order of the said Court or
a Judge thereof.

XXXIII. The Court and any of the Judges thereof shall
in all cases whatsoever under this Act have full power of ad~

-
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journmel1t fronl time to time, and also in all cases not pro
vided for by this Act to award or refuse costs to be paid by,
and to such party as the Court or Judge shall think fit.

XXXIV. In the construction ofthis Act the word ~'Gar- Interpretation.

nishee" shall include every person in whose hands any real
or personal property shall be attached or liable to be attached.

XXXV. This Act may for aU purposes be cited as the Short TiUlc.

" Absent Debtors Act, 1858."
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